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Sixty-four sheets of the Acts and Joint Resolutions of our 
General Assembly have been printed up to the time of our go- 
ing to press. 
Virginia Legisla- We find the following laws to be of gen- 
tion 1916 As Far eral interest: 

as Published. On page 9: An Act to prevent the sale 

or the offering" or exposure for sale of del- 
eterious foods ; providing for the seizure and destruction of 
such foods and fixing penalties for violations of the Act. 

Page 11 : An Act to prevent the transportation or storage of 
food products under unsanitary conditions and fixing penalties 
for the violation of the act. Affects all persons who trans- 
port or store food, whether corporation, transportation companies, 
express company, railroad or steamboat companies who must 
not permit food to be carried under unsanitary conditions where- 
by it may become contaminated. 

Page 12; An Act wherein it is provided: 

"That if any person, until intent to injure or defraud his em- 
ployer, enters into a written contract of employment or 
for the performance of personal service to be rendered in 
one year in and about the cultivation of the soil and 
thereby obtain from the landowner or the person so engaged 
in said cultivation of the soil, money or other thing of 
value under such contract, and fraudulently refuses to per- 
form such service, or to refund the said money or other 
thing of value so obtained, shall be deemed guilty of lar- 
ceny of the said money or other thing of value." 

Italics ours. The object of this law is apparent, but when it 
comes to be enforced it is equally apparent from its very term 
that a conviction under it is well-nigh, impossible in ninety-nine 
cases out of a hundred. The intent to injure or defraud must 
be shown to exist at or before the time the written contract is 
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entered into, and the refusal to perform the service or refund 
the money must be shown to be "fraudulent." There's the rub. 

A colored brother, Black, enters into a written contract with 
White to serve him as plow hand for the term of one year at 
a fixed wage and so much meat and meal. He gets an advance 
on his wages, overdraws his bacon and cornmeal ration and then 
decamps. To convict him, his intent at the time or before he 
entered into the contract must be shown and fratfd in obtain- 
ing his advance and meat and meal. To do this will be a prac- 
tical improbability in most cases — for the negro and as to that 
the white man — who labors on the farm as a day laborer, seldom 
contemplates fraud when he enters into a contract of service. 

He generally intends to carry it out; equally he seldom ob- 
tains an advance of either money or ration with a fraudulent 
intent. He generally grows disgusted after he has gotten his 
advance; begins to think he is working for nothing; solicits fur- 
ther advances and being refused leaves. We doubt if this act 
accomplishes anything. Had a proviso been added that the fail- 
ure to perform such service or to refund the money or other 
thing of value should be prima facie evidence of fraud and the 
clause as to "intent" in entering into the contract been left out, 
the act might have amounted to something. Now it is brutum 
fulmen, and as the Irishman said, "Hardly that." 

Page 18: This Act might fairly be entitled an "Act to pro- 
hibit the use of oleomargarine or substitutes thereof except in 
private families" for by its terms, all licensed boarding houses, 
hotels, restaurants and other places of entertainment are re- 
quired to post signs in conspicuous places "in black letters one 
inch square on a white ground," "We serve oleomargarine here," 
or "We serve process or renovated butter here." And dealers 
must post similar signs as to their selling oleomargarine or proc- 
ess butter. 

If this Act had also required the sign to read "We serve pure, 
good butter here," and fixed a penalty for not so serving, we 
would heartily approve of it. 

The same rule ought to apply to "India rubber steaks," "sody 
biscuits" and "seed-tick coffee," and the age of the fowls served 
ought to be required to be shown on the menu. Also a sign as 

'the use of cold storage eggs should have been included. But 
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we are like Johnnie Walker "going strong," on legislation of this 
character. 

Page 34 and 35 changes the rule as to the punishment of a 
person convicted and sentenced to the penitentiary a second and 
third time, allowing the Court trying the case to give an addi- 
tional term in each case, then abolishing the five years additional 
for a second term and life for the third. The wisdom of this leg- 
islation is very doubtful. A "third termer" is generally a man 
whose life is so dangerous to the community he should be kept 
out of it. Then the difficulty of the Court knowing of such 
previous cofinement is almost insurmountable. The old law al- 
lowed the convict to be tried in Richmond where his penitentiary 
record was easily ascertained and proved. This law is repealed 
and the consequence is that many a hardened offender will es- 
cape the additional penalty. 

Page 41 : An Act in regard to the commitment of negro 
minors to the Negro Reformatory Association. Too long to 
do more than allude to, but should be studied by the Judges, 
Justices and attorneys for the Commonwealth. 

Page 42: Amending § 832 in regard to the sheriff or deputy 
attending the meetings or the Board of Supervisors, his pay, etc., 
and the proceedings to be taken in case of a tie vote. 

This Act went into effect February 17, 1916 and as under its 
terms the Circuit Court or judge in Vacation has to designate 
the Commissioner in Chancery, who is to cast the tie vote, our 
judges should proceed to act under it as speedily as possible. 

Page 44: Allowing councils of cities or towns to contribute 
funds or other aid to contribute to the building or improvement 
of public roads leading to such town or city or of bridges or to 
purchase bridges. A limitation of forty miles from the town or 
City as measured along the route of the road is provided in the 
Act. 

Page 48: An Act to prevent untrue, deceptive and misleading 
advertising, and making such advertising a misdemeanor and 
providing penalties. 

It is well — or rather it may be said it was well — that this law 
was not the law in the good old boom days." 

Patent medicine men, real estate agents, trustees and com- 
missioners advertising real estate for sale or rent, be careful. 
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Fortunately the words "with fraudulent intent" qualifies the 
making, publishing, etc., etc. So we may yet "puff" our houses 
and lands, etc., a "teeny wee bit." 

Page 44: Prohibits under penalty of a fine or imprisonment 
"betting, wagering or playing at any game for money. 

Baseball cannot be "played at," so the boys can still put up a 
little on the favorite team: Ladies can still play for prizes at 
bridge — and we suppose "chips" can yet be played for, as they 
are not "money." But we advise poker players to be careful 
and place no money value on the chips. Judges and juries may 
be as wise as that dear old Bishop of Kentucky who when a 
fellow asked to redeem a blue chip he had put in the collection 
plate, at one dollar, replied, "Nay ! Nay ! brother, a blue chip is 
worth five dollars." "How do you know that," was the reply 
of the astonished gambler, "Why," I am Bishop of Kentucky," 
replied the genial ecclesiastic, and the chip was redeemed at its 
true value. 

Page 58: Is an Act providing for the sanitation of slaughter- 
houses, abatoirs, packing houses, etc. An excellent act. 

Page 60: An Act amending the Act of March 12, 1912, in re- 
gard to segregation district. 

Page 62 : An Act to prevent the barter and sale of the plum- 
mage of all birds killed in Virginia other than game birds and 
domestic fowls. English sparrows, owls, hawks, eagles, crows, 
blackbirds, rice birds, Wilson and English snipe or robin snipe 
or doves or domestic fowls are excepted from the terms of the 
Act, 



In the case of Leavitt v. Clark, decided by the English Divi- 
sional Court a few months ago the Court was. puzzled as to what 

was a fish. Under the English larceny act 
What is a Fish. a penalty is imposed on any person who 

"takes or destroys any fish" in any water 
which is private property or in which there is any private right 
of fishery. A man gathered periwinkles upon land after the tide 
had receded, it being land covered by water at high tide. The 
locale of the offence was in an exclusive fishery in the tidal river 
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Blackwater, which was enjoyed by the Corporation of Maldon 
by virtue of a grant prior to Magna Charta. Had this offence 
been committed in America our courts would have required a 
definition of "periwinkles." Now the "periwinkle" is a small 
sea snail — very much beloved by the London Cockney. One often 
sees, both in London and other towns the barrow of the vendor 
of this delicacy, which is so small it has to be extricated from 
its shell by means of a pin — the vendor generally having the 
lapel of his coat stuck full of pins for the benefit of his patrons. 
We never had the courage to try one, although we confess a de- 
cided fondness for "escargots," the Burgundian sna ; l — when 
properly served up. The tiny bit of meat one gets out, "winkle," 
makes the game hardly worth the candle. But the English Court 
had no difficulty in knowing what a "winkle" was, as far as his 
habitat and usefulness were concerned ; the trouble with the 
courts was to know if the "winkle" was a fish. They evidently 
did not consult the proper zoological authorities to find that a 
fish was "any^ branchiferous vertebrate with a complete cranium 
and a lyriform shoulder girdle," a definition which excluded the 
leptocardians and myzonta but took in the selachians; and if they 
did it did not help them at all. So they fell back upon an old 
fossil in the shape of Caygill v. Thiwite (49 J. P. 614) which 
he,ld that a "crayfish" was a fish. "Crayfish" belongs to the 
zoological class Crustacea; so does the winkle; and therefore the 
Court held that a winkle was a fish and imposed the penalty. 
Counsel insisted that a fish meant a creature "taken by angling," 
and a crayfish can be taken by angling. They did not insist that 
a fish is a branchiferous or teleostomous vertebrate with dermal 
plates or membrane-bones superadded to the primordial cranium 
and shoulder girdle and with the branchiae free outwardly. 
They should have done this, as this and the first definition are 
the only correct definitions of a fish — shell-fish, star-fish, etc., 
etc., being mere popular definitions, and the statute in question 
being a penal one the word "fish" should have been strictly con- 
strued. Under Caygill v. Thwaite and Leazntt v. Clarke our 
courts will have no difficulty in construing our game laws, and 
oysters, clams and the like can hereafter need no zoologist to 
define them. 
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In the case of Commonwealth v. Armour & Company, de- 
cided January 13th, 1916, our Supreme Court holds that where 
the construction of a statute is doubtful, 
The Opinion of a the construction given to it by a state of- 
State Officer ficer charged with its enforcement is enti- 

Given Great tied to great weight. This is a decided 

Weight. compliment to our very able and laborious 

Auditor whose letter of instructions to the 
Commissioners of the Revenue and which was their exclusive 
guide in the practical operation of the law, was upheld by the 
court as a correct interpretation of that law — i. e. Sec. 45 of 
the Tax law as amended by an Act approved March 19th, 1915, 
imposing a license tax on merchants, etc., etc. The proposition 
laid down is certainly a novel one and we believe is of first inten- 
tion ; but the question arises whether this same rule ought not to 
apply to all officers charged with the enforcement of law and 
might it not lead to some serious complications. Of course the 
Court does not hold such an opinion to be in the slightest degree 
binding, but merely of great persuasive force, and there can be 
no doubt of the correctness in the present instance of the Audi- 
tor's construction of the law. 



In commenting upon the case of Bradley v. Virginia Rzvy. & 
Power Co., reported in full on page of our present num- 
ber, the Nezv York Law Journal, of Feb. 
Deeds— Reser- 29th, 1916, uses the following commenda- 
vation — Excep- tory language: "The decision displays a 
tion — Intention. broad-minded and enlightened spirit in so 
dealing with rules of law as to produce a 
just result. It was laid down that the intent of the parties rather 
than the technical significance of the words 'exception' or 
'reservation' in a deed will determine what estate remains in a 
grantor of land. * * * *." 

We wish we could concur in toto with the Journal, but we 
must confess that our inclination is to concur in the dissenting 
opinion of Whittle J. 

The facts, as will be seen by an inspection of the case, are 
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briefly these : Charles H. Rhodes in 1862 made a deed to R. D. 
Mitchell conveying a tract of land near Richmond but "reserv- 
ing the family burying ground and also the servants' burying 
ground, each to contain one-eighth of an acre, with the right 
of free ingress and egress to and from the same." Rhodes' un- 
cle was interred in this lot and he himself was later on buried 
beside him. No other interments were ever made in either lot. 
In 1913 Mrs. Kerr — Charles Rhodes' widow, — moved both bodies 
to a cemetery and she being the last survivor of the Rhodes 
family conveyed this one-fourth acre to Bradley. In the mean- 
time the Rhodes farm had become a park and this lot was in 
the center of it. 

Bradley had the lot surveyed and agreed with one Val Stein 
to erect a building on it for business purposes, at a rental of 
$1200 a year. The appellants, owners of the park, interfered 
with the building or bringing of materials on the lot and Brad- 
ley asked an injunction restraining them from doing so and de- 
manding a right of way of necessity across the park to this lot. 
The injunction was refused by the lower court and that refusal 
sustained by the Supreme Court, Whittle, J., dissenting. 

The Supreme Court — Harrison, J., delivering the opinion of 
the majority — concedes that the use of the word "reserving" 
does not necessarily determine the legal effect of the deed to 
be a reservation and not an exception. A reservation of course 
strictly defined means "something in a conveyance which calls 
for the return to the grantor of some profit or issue in future out 
of the land conveyed." Whilst an "exception" means "that 
which excepts from the operation of the conveyance certain 
parts (already existent) of the thing conveyed which without 
such exception would pass under the general terms of the con- 
veyance." Now conceding that the word "reservation" is used 
interchangeably with "exception," can any one doubt for a mo- 
ment that Rhodes did not intend to convey this quarter of an 
acre to his grantee ? He did not reserve it for a family burying 
ground — he did not have to do so; the law did this for him. 
Benn v. Hatcher, 81 Va. 25, and under that case even had his 
deed -been silent as to this graveyard the law would have re- 
served or excepted it to him and his heirs. 
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Now all deeds are presumed to be drawn with the law as con- 
strued by the courts before the draughtsman. And this being 
the law the draughtsman of Rhodes' deed reserved "the family 
burying ground and also the servants' burying ground (in which 
there were no bodies) each to contain one-eighth of an acre, 
with right or free ingress and egress." 

So under this d^ed no right whatever in this quarter of an 
acre passed to Rhodes' grantee. Rhodes did not say the lot was 
"reserved for a burying ground." He described it as a burying 
ground and also as a quarter of an acre. Now we admit that it 
is a general rule in the interpretation of deeds that in cases of 
doubt or ambiguity they will be construed most strongly against 
the grantor.' This rule, however, is not applicable to any case 
but one of strict equivocation, cases where the language of the 
deed is susceptible of two interpretations. In construing a deed 
the court should, if possible, so interpret it as to render all parts 
operative. The court should be guided by the maxim itt res 
magis valeat quam percat. The rule that exceptions in a deed 
are to be taken favorably for the grantee is often misunderstood. 
This rule does not mean that the words of the instrument are to 
be twisted out of their proper meanings. It simply means that 
where the words used by the grantor may properly bear two 
meanings, and where after evidence has been applied there is 
still an inability to determine in which of the two meanings the 
words are used, the court should take them in the meaning most 
disadvantageous to the person who used them, unless the adop- 
tion of such a construction would work a wrong. See Alichie 
Va.-W. Va. Enc. Dig., Vol. 4, p. 419, et seq. The safest and 
best mode of construction of deeds which contain reservations or 
exceptions, which words, by the way, are now practically synony- 
mous, as the Court conceder is to give to them their plain and 
ordinary meaning. And one of the best rules in determining 
whether there is an intention on the part of the grantor to except 
from the operation of a deed certain land which would otherwise 
be covered by such deed, is whether or not the land to be excepted 
is described with such certainty as to enable its withdrawal from 
the operation of the deed. See Butcher v. Creel, 9 Gratt. (Va.) 
201. And it seems that uncertainty in a reservation in a deed 



1916. | EDITORIAL. 939 

may be cured under certain circumstances. See Benn v. Hatcher, 
supra. 

But there is no uncertainty in the present case. The land is 
described very accurately. It was not only described, but was 
fenced in — cedar and other trees growing on it ; a dividing fence 
separated the white lot and the lot set apart for interment of 
colored servants. Rhodes never sold these lots, never conveyed 
them and now title is obtained to them by act of the court in 
construing his intention and making a conveyance for him, sim- 
ply because the two bodies buried therein had been removed from 
the lot. Had this exception been inconsistent with and tending 
to depreciate or destroy the estate or interest granted, the rule 
might be different. Riddle v. Charlestozvn, 43 W. Va. 796, 28 
S. E. 831.* Now at the time of this conveyance no park had 
been laid out and it was merely a farm conveyed. 

Suppose that this farm had been laid out in lots and streets, 
those lots sold off to a thousand purchasers, and gradually every 
bit of it been built upon, except the graveyard, and Mrs. Kerr 
finding this graveyard in the midst of a city had determined to 
remove the bodies and sell the lot. Would she not have the 
right to do so? Would Rhodes' grantee in that event have had 
the right to claim this quarter of an acre? If not, then why does 
the fact that independent of any consent on the part of Mrs. 
Kerr the land had been laid off as a park alter her rights ? We 
hardly believe the Court in the case we mention would have al- 
lowed Rhodes' grantee in the original deed to claim this quarter 
of an acre after he had sold off in lots to various purchasers the 
entire land, no matter what disposition Mrs. Kerr chose to make 
of it. If not, we insist it should not have been done in the pres- 
ent case. 



*But if the exception is valid, the title to the thing excepted re- 
mains in the grantor, the same as if no grant had been made. Eisley 
v. Spooner, 8 Ann. St. Rep. 128. 
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We are glad to see that our Supreme Court of Appeals in the 
case of Robertson v. The Commonwealth has fully explained 
what the presumption of good character in 
Character — Pre- a criminal case means. Lawyers speaking 
sumption. rather loosely always insist that in a crim- 

inal case the criminal is always presumed 
to be of good character* but our court in sustaining the lower 
court in refusing an instruction telling the jury that "in the ab- 
sence of any evidence respecting the character of the defendant 
he is presumed in law to be a man of good character, and it is 
the duty of the jury to give the defendant the benefit of that 
presumption," state that character is not an issue unless put 
there by the defendant, and that the instruction is faulty because 
"it contained the idea that the defendant in a criminal case is 
presumed to be of good character." Good character becomes an 
issue only when the defense voluntarily makes it so, and the 
State is permitted to disprove it only when so put in issue. It 
would be a little illogical to say that the defence made by keeping 
silent obtained the benefits that come from good character, and 
yet by that same silence prevent the prosecution from inquiry 
into- it * * * We think the true rule is that laid down in 
State v. O'Neal, 7 Ried Law (N. C. ) 251, that no deduction re- 
sults in law favorable or unfavorable to the character of a man 
charged by an indictment, from the fact that he has introduced 
no defence to show that he is a person of good character. The 
character not appearing either good or bad necessarily stands 
indifferent. In commenting on Mullen v. U. S., 106 Fed. 892, 
holding that good character is presumed, Professor Wigmore 
says, "This inconsistently gave him the untrammeled benefit of 
evidence which if he had introduced might have been disputed. 
What really happens, or ought to, is that the defendant's char- 
acter is simply a non-existent quantity in the evidence. 1st Wig- 
more on Evidence, Section 290, Note 2." 
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Editor's Note — Corrections. 

In the Virginia Law Register, March, 1916 we reported A. P. 
Staples, Jr., and A. Bruce Hunt as counsel in the case of Jones 
v. Albert. We were in error as to that. Messrs. Hunt & Stap- 
les were not counsel in that case. Messrs. Harless and Calhoun, 
of Christianburg, Va., were attorneys for Capt. Albert and we 
wish to make the correction. 



In the March issue of the Law Register an article written by 
Robert B. Tunstall, of Xorfolk, Va., on the question of "Re- 
leases of Rights of Action Accruing under the. Federal Employ- 
ers' Liability Act," was, through an oversight on our part, used 
without consulting the author of the article. The reprint dif- 
fered somewhat in form from the original, but the substance of 
the article was in nowise changed. And it is with pleasure that 
we call the attention of our subscribers to the fact that the au- 
thor of the article is not responsible for the form in which it 
appeared in the Law Register. 

R. C. Walker, 
Associate Editor. 



